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PART V 

BUI* Introducod In the Council erf State and Legislative A*a«mbly, Report* ol 

Select Commit leea presented to the Council and Assembly ’ and Bills 

published under rule 18 oi the Indian Legislative Rules. 

GOVERNMENT OF INDIA 

LEGISLATIVE ASSEMBLY DEPARTMENT 

The following Report of the Select Committee on the Rill to impose a 
special tax on a certain class of income, was presented to the Legislative 
Assembly on the 19th March, 1947: — 

We, the undersigned, members of the Select Committee to which the Bil 
to imposo a special tax on a certain class of income was referred, have consi- 
dered the Bill and have now the honour to submit this our Report, with the 
Bill as amended by us annexed thereto . 

At the outset of our discussions somo of us proposed that the Bill should be 
recast on the lines of the Excess Profits Tay: Act, but Government was unable 
to accept this proposal. 

Clause 2 and Schedule 2. — We consider that the flat figure of one labh of 
rupees by way of abatement contained in the Bill is not suitable for all classes 
of business ownership , and we accordingly introduce as sub-clause ( 1 ) of clause 2 
a definition of abatement, fixing differing criteria of abatement in respect of 
companies, firms, Hindu undivided families and others, together with a second 
schedule laying down the basis on which the capital of a company will be com- 
puted, where the abatement is expressed as a percentage of capital. 

The other changes in this clause are all consequential upon the substantial 
alteration of the abatement figure mentioned above. 

Clause 4 is recast to include therein provision exempting from the tax 
any bonus or subsidy from the Central Government. 

Clause 7 We add a proviso enabling the Central Board of Revenue to 
use its discretion to grant relief in certain caseB, as has been done in practice 
in relation to excess profits tax. 

Clause 8 .—- The amendments to sub -clause (1) are consequential upon the 
abatement provisions applicable to companies which we propose, and to 
sub-clause (8) we add provision conferring a right of appeal on the principal 
company against orders of allocation under this sub-clause. 

( 279 ) 
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Clause 13.— r We think that some interest should bo payable on taxation 
oolleoted in exoess under the provisional assessment and make an addition to 
this olause accordingly. 

Clauses 11, 14 and 16 .— In these clauses we propose small changes in the 
periods mentioned. 

2. The Bill was printed in the official Gazette on Saturday, Maroh 8th 1947. 

8. We think that the Bill has not been so altered as to require republics- 
tion, and we recommend that it be passed as now amended. 

.TOGENDRA NATH MANDAT- 

LIAQUAT ATI KHAN. 

P. J. GRIFFITHS. 

GEOFFREY W. TYSON. 

MUHAMMAD YAMIN KHAN. 

K. NAZIMUDDIN. 

MUHAMMAD NAUMAN. 

H.A.S.H.I.SETH. 

*K. C. NEOGY. 

*MANU SUBEDAR. 

*D. CHAMAN T A T. 

♦VADILAL LALLUBHAI. 

•"MOHAN LAL SAKSENA. 

*N. G. RANGA. 

*SATYA NARAYAN SINHA. 

*M. R. MASANI. 

N.M. JOSHI. 

SHAVAX A. LAL. 

J. SHEEHY. 

C. W. AYERS. 

•"MANGAL SINGH. 

Nbw Dblhi ; 

The 19th March, 1947. 

MINUTES OF DISSENT 

I 

1 . We regret we feel obliged to disagree with the recommendations of the 
majority, whioh includes departmental officials. 

2. This Bill was referred to Select Committee by the Assembly without 
debate in order to enable the possibilities of taxing surplus business profits 
made during the past year) in an equitable manner to be explored. Indeed, 

in the oourse of the general budget discussion several members of the Assembly 
had expressed the view that the proposed Businoss Profits Tax was objection- 
able by reason of its being a rough and ready measure of taxation, inequitable 
inits incidence, and that itwas in many respects a more unsatisfactory measure 
than the Excess Profits Tax. When, therefore, the Finance Member put before 
the Select Committoo a statement ( vide Aimes ure) showing that the yield of 
the E. P. T., even at the lower rate of 33 1/3 per cent, would bo substantially 
higher than the yield of the proposed Business Profits Tax and when a member 
of the Committee (not being one of the signatories to this minute) suggested 


•"Subject to a minute of dissent. 
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that the present measure be remodelled bo as to bring it in line with the provi- 
sions of the old E. P. T , we readily supported the idea and oven agreed to an 
incidence of 33 1/3 per oent, to dropping all reference to deficiencies and to 
making other essential adj ustments. Three reasons weighed with us in arriv- 
ing at this view, The first was that a revival of the E P. T. for one year would 
eliminate from the present proposal many of its defects and that, since the 
E. P. T. had been operated for several years and its form was known and 
understood both by the Department and the bulk of assessoes, who would be 
more readily reconciled to it, it would not have the same adverse psychological 
effeots as the present measure. The second reason wa s that the burden would 
fall on the shoulders of those who could boar it best. The third reason was that 
in this way the Government revenues would get a higher yield than what was 
expected by the Finance Member from the Business Profits Tax. These 
arguments, pressed by us in concert with members of other parties, so impressed 
the Finance Member that at one stage he offered to examine the proposal and 
to prepare an alternative scheme based on the old E. P. T. with necessary modi- 
fications. Wo were disappointed when later the Finance Member intimated 
that he had decided to drop the idea and wanted to proceed with the Business 
Profits Tax in its present form. We would like to record our regret that this 
alternative, which was at one stage acceptable to all sections of the Select 
Committee, was later found unacceptable by the Finance Member and that its 
consideration by the Select Committee was at that stage ruled out of order by 
the Chair. 

3. So far as the present Bill is concerned, we regret we cannot support it in 
the form m which it emerges from the Select Committee. In order to minimise, 
if not to obviate, its deleterious offeot on existing enterprises and on the invest- 
ment of capital in new industries, which are matters of vital concern at a time 
when increased production is India’s prime need, we proposed amendments 
which, we regret, were not aooepted by the majority of the Committee. 

4. In clause 2 of the Bill, there arc two important changes thatwc proposed 
and would like to see effeoted. Both are with regard to the definition of 
" abatement ” in sub-clause (1). Our first proposal is that, in place of 5 per 
cent, of capital in respect of the large bulk of companies and 0 per oent. 'in 
respect of director-controlled companies suggested by the majority of our 
colleagues, we would like 74 per cent, to bo substituted. We trust it will be 
appreciated that the sums involved in such abatement of 74 per cent., as well 
as the balanoe of the profits left after the imposition of this tax over the limit of 
the abatement, would still he liable under the present taxation proposals to the 
somewhat heavy rate of seven annas in the rupee before any amounts could 
either be taken to reserve or paid out in dividends. The second change is in 
regard to the computation of capital which is prescribed in Schedule 2 to this 
Bill. We regrot we cannot agree to the terms of Schedule 2 as proposed by the 
majority of our colleague's. We would, in its place, substitute the method of 
computation of capital employed lad down in Schcdule2 the Excess Profits 
Tax Act. We regret that, although on tins proposal of ours the Committee 
was evenly divided wc were unsuccessful in getting the amendment accepted. 
Wc strongly urge that this very necessary change should he made in Schedule 2 
to this Bill which would not only make the calculation of capital sounder in 
principle and fairer to the asses, see but also bring it in fine with princ.pl e which 
have boon hitherto followed by Government themselves tor sev' al y.>are Wo 
cannot appreciate the policy which has prompted a dep.o uue fioiu these sound 
principles. Wo apprehend inter alia that if such a departure 1 5 mad', k 



282 


THE GAZETTE OE INDTA, MAT tCTT 29, 1947 


[Part V 


incidence of tax will, in the case of numerous private firms, have little relation 
to the turnover of the business or the profits usually made, since borrowings 
form a very important element in the carrying on of business by private firms 
in this country, and if borrowings are altogether exoludod from the computa- 
tion of capital, the minimum of rupees one lakh would be the only exemption 
applicable to such films. 

5. In clause 4 of the Bill, our proposal was that the incidence of the tax 
should be 121 per cent, ofthe taxable profitsin place of 26 per cent. In making 
this proposal we have been guided by the consideration that when a new form 
of taxation is established for the first time in our fiscal history, soimd policy 
dictates that its incidence should not be anything as severe as that proposed by 
the majority of our colleagues. We would also urge that the effeot of the new 
and uncerta n burden of taxation on industry should be estimated not with 
regard to this proposal alone hut in the fight of the cumulative effeot of this 
tax along with other taxation measures, such as the Capital Gains Tax the 
increase in the Corporation Tax and the alteration in the ino denoe of the Super- 
tax. Another proposal of ours in connection with this clause of the Bill is that, 
along with the business of life insurance, generalinsurance, banking, investment 
and public utility concerns should be totally exempt from Business Profits Tax 
under this Bill. Special consideration might also be given to the Indian ship- 
ping industry, whose growth is so strongly desired by Indian public opinion. 

6. We drew attention to the omission from this Bill of a clause on the lines 
of Seotion 26 of the Excess Profits Tax Act which gave power to the Central 
Board of Revenue to give relief if it was satisfied that, in the case of any parti- 
cular businoss, special circumstances existed which rendered it inequitable that 
the abatement should be computed in accordance with the provisions of that 
measure. Such special circumstances, which might also arise in the operation 
of this Bill, would include in particular cases where the capital employed in a 
business is disproportionately small in relation io the volume of the activities 
of the business and the risks involved, where heavy expenses have been incurred 
in connection with experimental or development w ork , or w-here the business is 
of a pioneer nature. We fail to understand how the addition of such section 
enabling tho grant of relief by the Centra] Board of Revenue at its discretion 
can possibly be objected to. 

7. We know that the modifications suggested by us in Clauses (2) and (4) 
of the Bil I would reduce tho yield of this tax, but in our opinion the yield origi- 
nally estimated by tho Finance Member was a gross underestimate. We would 
also point out that not only was the suggestion for a revival of the E. P. T. 
at 33 1/3 per cont. which would have yielded more than tho sum desired by the 
Finance Member, turned down by him but that an offer made by one of us to 
suggest alternative measures by wdiich such shortfall of revenue might be made 
good was met with a marked disinclination on his part to consider such sugges- 
tions. On the issue of arrears of collection of income-tax and super-tax, it 
was not denied that there were heavy arrears. It was claimed that some of 
these arrears were included in the estim ates . W e feel , however, that additional 
arrears would aoorue to Government Revenues in the current budgetary year 
if efficient and energetic collection were effected. 

8. In conclusion, we would like to record our opinion that, even in the 
modified form in which we are recommending it, the proposed Business Profits 
Tax tends to conceal the increased incidence of taxation on investors and on 
businesses in this oountry and that in the case of every business concern suoh 
incidence would, at the lowest, be 7 annas in the rupee and might go up to 8, 9 
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or 10 annas, or even more, dependent on its capital structure and profits. In 
no case can there be any justification for the operation of this tax being extend- 
ed beyond the period of one year for which this measure is devised. 

MOHAN LAL SAKSENA. 

K. C. NEOGY. 

SATYA NARAYAN SINHA. 

N. G. RANGA. 

M. R. MASANI. 

VAD1LAL LALLUBHAI. 

MANU SUBEDAR. 

New Delhi ; D, CHAMAN LALL, 

The 19th 1 March 1947. MANGAL SINGH. 


ANNEXURE TO MINUTE OE DISSENT 
Statement supplied by the Finance Department 
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: 

I am generally in agreement with the above joint minute of dissent. But 
the most important consideration that has weighed with me in dissenting from 
the majority report is the refusal of tbe Honourable Finanoe Member to re- 
instate the E. P. T. with suitable modifications favouring the Government 
itself in the place of this proposed B . P. T. although the E. P. T. is shown by 
the figures supplied to us by the Central Board of Revenue, to be much more 
productive than the B, P. T. when the business community which has to pay 
these taxes has itself preferred to accept the E. P. T. to the proposed B. P. T. 
and w hen the former can yield even more revenue , 1 consider the attit ude of the 
Finance Member to be wholly inexpli cable and unjustifiable. 

Statesmanship and administrative efficiency and facility would seem to 
indicate that Government ought to agree to go back to E. P. T. instead of for o- 
ing the B. P. T. which the business community so much dislikes. Hence my 
protest against this unreasonable attitude of the Government over this 
fundamental matter. Hence my unwillingness to go into the details of th s 
B.P.T. Bill. 

New Delhi ; 

The 19th March 1947. 


N. G. RANGA. 
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L A Bill No. 29 of 1047 

(As MIENDII) BY THE SELECT COMMITTEE) 

(Words v/tuh r(in< d o> )id<‘hn?J mrh'catt the <tm> ruiments suggrahd by ih< j (ominUhe 
asti risks indirat omissions.) 

A Bill to impose a special tax on a certain class of income 
Whereas it is expedient to impose a speoial tax on income 
arising from business ; 

It is hereby enacted as follows : — 

Short title, extent 1- U) This Act may be called the Business Profits Tax: 
*» d Act, 1947. 

oommenMxaont 

(2) lb extends to the whole of British India. 

(3) It shall come into force on such date as the Central 
Government may, by notification in the official Gazette, 
appoint. 

Interpretation g In this Aot, unless there is anything repugnant in ho 

subject or context,— 

(/) “abatement ” means, in respect of any chargeable 
aoconntintr period, a sum whioh bears to a sum equal to — 

(a) in the case of a company, not be ng a com' 
pan} deemed for the purposes of section 9 to be a 
firm, six per cent, or five per cent, of the capital of the 
company on the first day of the said jieriod computed 
in accordance with Schedule IT, according as the 
directors of the company respectively hav or have 
not control of the company, or one Jakh of rupi'on, 
whichever is greater, or 

(b ) in the case of a firm having — 

(i) not more than two working partners, 

one li^kh of rupees, or 

(ii) thrc" working partners, one and 
a half lakhs of rupees, or 

(Hi) four or more working partners, two- 
lakhs of rupees , or 

(c) in the case of a Hindu undivided family 
two lakhs of rupees, or 

(i d ) in any other case, one lakh o f rupees, 
the same proportion as the said period bears to the period of 
one year ; 

(2) “ accounting period ” in relation to any business means 
any period which is or has been determined as th previous 
year for that business for the purposes of the Indian Income- 

XI of 1022 tax Act, 1922 ; 

(3) “ business " includes any trade, commerce or manu- 
( acture, or any adventure in the nature of trade, commerce 

or manufacture, or any profession or vocation the profits- 
f which are chargeable according to the provisions of section, 
10 of the Indian Income-tax Aot, 1922 : 
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Provided that where the functions of a company or of 
a society incorporated by or under any enactment consist 
wholly or mainly in the holding of inves rnents or other pro- 
perty, the holding of the investments or property shall be 
deemed for the purpose of this definition to be a business 
oarried on by such company or society : 

Provided further that all businesses to which this Aot 
applies oarried on by the same person shall be treated, as one 
business for the purposes of this Aot ; 

(4) “ ohargeable accounting period ” means- 

la) any accounting period falling wholly within the term 
beginning on the first day of April, 1046, and ending on the 
thirty-first day of March, 1947 ; 

(b) where any accounting period fallB partly within and 
partly without the said term, such part of that accounting 
period as falls within the said term ; 

(5) (‘Company ,, means a oompany as defined in the 

Indian Companies Act, 1913, or formed in pursuance of an Viiofl9l* 
Act of Parliament or of Royal Charter or Letters Patent, or 
of an Act of the Legislature of a British possession or of a law 
of an Indian State, and includes any foreign association, 
whether incorporaled or not, which the Central Board of 
Revenue may. by general or special order, declare to he a 
company for the purposes of this Aot ; 

(6) “ control of a company means control direct Or 
indirect of more than one-half of the voting power attaohed 
to the total issued paid-up share oapital of the company, 
or control vested by its Memorandum and Articles of 
Association otherwise than by reference to such voting power : 

Provided that the voting power attached to shares held 
by a nominee or trustee for any person shall be deemed for 
the purpose of this definition to be held by that person ; 

(7) “deficiency of profits” means — 

where profits have been made in any ohargeable ac- 
counting period, the amount by whioh such profits 
fall short of the abatement fit r e spoct of that period ; 

(ii) where a loss has been made in any chargeable ac- 
counting period, the amount of the loss added to 
the abatement in reipecfc of that period ; 

(8) “director” includes any person ocoupying the posi- 
tion of a director by whatever name oalled and also includes 
any person who — 

(i) is a manager of the oompany or oonoerned in the 
management of the business, and 

(ii) is remunerated out of the funds of the business, and 
(Hi) is the beneficial owner of not less than twenty per 

cent, of the ordinary share oapital of the oompany ; 

(9) “dividend” has the same meaning as in section 2 of 
the Indian Income-tax Act , 1922 
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(10) ‘ ' firm ”, “ partner ' ’ and" partnership ” have the 
same meanings respectively as in the Indian Partnership Aot, 
1932 ; 

(11) “fixed rate” in relation to dividends on share oapital, 
other than ordinary share capital, inoludea a rate fluctuat- 
ing in aooordanoe with the maximum rate of inoome-tax ; 

(12) “loss” means a loss oomputed in the same manner 
as, for the purposes of this Aot, profits are to be oomputed ; 

(13) “ordinary share capital”, in relation to a company, 
means - all the issued share capital (by whatever name 
called) of the company, other than capital the holders where- 
of have a right to a dividend at a fixed rate but have no 
ther right to share in the profits of the company ; 

(14 ) ‘‘person” includes a Hindu undivided family ; 

(Id) “prescribed” means prescribed by rules made unde T 
this Act ; 

(16) “profits” means profits as determined in aooordanoe 
with * Sohedule I ; 

(17) “taxable~profits” means the amount by whioh the 
profits during a chargeable accounting period exoeed the 
abatement in respect of that period ; 

(18) “ working partner ” of a firm means a partner thereof 
who is required by the terms of the oontraot of partnership to 
devote substantially the whole of his time to the business of 
the firm. 

3. (J) Every Commissioner of Inoome-tax, Appellate 
Assistant Commissioner of Income-tax, Inspecting Assistant 
Commissioner of Income-tax and Inoome-tax Officer shall have 
the like powers under this Aot and in relation to the same area 
and oases as he exercises under the Indian Inoome-tax 
Aot, 1922. 

(2) All officers and persons employed in the execution of 
this Aot shall observe and follow the orders, instructions 
and directions of the Central Board of Revenue : 

Provided that no suoh orders, instructions or directions 
shall be given so as to interfere with the discretion of the 
Appellate Assistant Commissioner of Inoome-tax in the 
exercise of his appellate functions, 

4. Subjeot to the provisions of this Aot, there shaE, in res- 
peot of any business to whioh this Aot applies, be ohargedi 
levied and paid on the amount of the taxable profits during 
any chargeable accounting period, a tax (in this Aot referred to 
as “business profits tax”) which shall be equal to twenty- 
five per cent, of the taxable profits : 

Provided that — ■ 

(a) any profits which are, under the provisions 
of sub-section (3) of seotion 4 of the Indian Income- 
tax Aot, 1922, exempt from income-tax. 
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(6) all profits from any business of life insurance, 

(c) any sum paid to a business by or through the 
Central Government by way of bonus or subsidy,— 
shall be totally exempt from business profits tax under this 
Act. 

6. This Aot shall apply to every business of whioh any part Application of Act. 
of the profits made during the chargeable accounting period is 
chargeable to inoome-tax by virtue of the provisions of sub- 
clause (1) or sub-olause (ii) of clause ( b ) of sub-section (I) of 
section 4 of the Indian Income-tax Act, 1 922, or of clause (c) XI of 1022 
■of that sub-seotion : 

Provided that this Aot shall not apply to any business the 
whole of the profits of which accrue or arise without British 
India where such business is carried on by or on behalf of a 
person who is resident but not ordinarily resident in British 
India, unless the business is controlled in India : 

Provided further that this Act shall not apply to any income, 
profits or gains of business accruing or arising within an Indian 
State unless such income, profits or gains are reoeived or deemed 
tinder the provisions of the aforesaid Aot to be received in or 
are brought into British India in any chargeable aooounting 
period, or are assessable under seotion 42 of that Aot. 

6. Where a deficiency of profits ocouxs in any chargeable !!toJirr?moo 
aooounting period in any business, the taxable profits of the iofldwuqr of 
business shall be deemed to be reduced and relief shall ,roflta - 

be granted in accordance with the following provisions : — 

(a) the aggregate amount of the taxable profits for the 
previous chargeable accounting periods shall be deem- 
ed to be reduced by the amount of the deficiency 
of profits and the amount of business profits tax 
payable in respect thereof shall be deemed to be re- 
duced accordingly, and the relief necessary to give 
effect to the reduction sjiall be given by repayment 
or otherwise ; 

(b) where the amount of the deficiency of profits exceeds 
the aggregate amount of the taxable profits for the 
previous chargeable accounting periods or where 
there is no previous chargeable accounting period, 
the balance of the deficiency of profits or the whole of 
the deficiency, as the case may be, shall be applied in 
reducing any taxable profits for the next subsequent 
chargeable accounting period, and if and so far as it 
exceeds the amount of those profits, any taxable 
profits for the next subsequent ohargeable aooounting 
period and so on. 

7. As from the date of any change in the persons carrying Change in p«#on# 
On a business, the business shall be deemed for all the purposes ^ r 8 ^® gg 

of this Aot to have been discontinued and a new business to 
have been commenced: 
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Provided that where a change takes place in the persons, 
carrying on a business and where except for such ohange relief 
would be allowable under section 6, the Central Board of Re- 
venue may, if it thinks fit, allow such relief under that seotion 
as it considers just, having regard to the extent to which the 
persons directly or indirectly interested in the business before 
the change remain interested therein after the change. 

8 . (1) Where any interest, annuity, or other annual pay- 
ment, or any royalty or rent, is payable by one company to 
another company, and one of those companies is a subsidiary 
of the other, or both are subsidiaries of a third company, and 
the recipient company is resident outside British India, no- 
allowance shall be made in respect of such payment in 
computing the profits or losses of the paying company. 

(2) Where — 

(а) a company (hereinafter referred to as “the principal”) 

is resident in British India and is not a subsidiary 
of any other company resident in British India ; 
and 

(б) during the whole or any part, of any chargeable a 0 * 

counting period of the principal, another company 
resident or carrying on business within British Indi a 
(hereinafter referred to as “the subsidiary”) is a 
subsidiary of ‘be principal 

the capital or profits or losses of the subsidiary for such 
chargeable accounting period or part thereof shall be treated 
for the purposes of this Act as if they were the capital of, or 
as the case may be, profits or losses arising from the business 
of, the principal : 

Provided that the profits of tho subsidiary so treated shall 
not be exempted from business profits tax in tho hands of the 
principal by reason of any exemption applicable to the 
principal under the proviso to seotion 4. 

(3) Where the chargeable accounting periods of the princi- 
pal and subsidiary are not co-terminous, such division and 
apportionment of tho profits or losses of tho subsidiary for any 
chargeable accounting period shall be made as will allooate 
the due proportion thereof to the relative chargeable ac- 
counting period or periods of the principal ; and such division 
and apportionment shall be by reference to the proportion 
that the number of days of the chargeable accounting period 
of the subsidiary falling within the relative chargeable ac- 
counting period or periods of the principal b ais to the total 
number of days in the chargeable accounting period of the 
subsidiary. 

(4) Foi the purposes of this section a company shall be 
deemed to be a subsidiary of another company if and so long 
as not less than four-fifths of its ordinary share capital is 
beneficially owned by that othor company, whether directly 
or through another company or other companies, or partly 
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directly and partly through another eompany or other com- 
pa-nieH. 

(5) The business profits tax payable by virtue of this 
section by the principal shall, for the purposes of section 10, 
be allocated by the Income-tax Officer to the respective 
companies concerned in such proportion as in his opinion is just ; 

Provided that the principal shall have the same rights 
of appeal against an order of allocation made under this sub-seo- 
tion as it has under this Act against the amount of its business 
profits tax assessment. 

9. Whore an individual is entitled to profits arising from Aggregation of 
more than one business, of which at least one is carried on by a °* n ‘ 

a firm in which he is a partner, the Income-tax Officer may, 
with tho prior sanction of the Inspecting Assistant Com- 
missioner of Incomo-tax, aggregate tho shares of such indivi- 
dual in the profits or losses of all of such businesses and treat 
the sum of such aggr egation as the profits of a business carriod 
on by such individual and assess him accordingly : 

Provided that if tho accounting periods of such businesse' 
are not co-terminous, tho Income-tax Officer shall determine 
in respect of such individual his chargeable accounting period 
and shall make snob divisions, apportionments and aggrega- 
tion of the shares of such individual in the profits or losses 
of tho several businesses as may bo necessary to determine for 
such chargeable accounting period the total profits and gains 
of such individual therefrom : 

Provided further that for the purposes of this section, a 
company, which is neither one in which the public arc sub- 
stantially interested, os defined in the Explanation to sub- 
section (7) of section 23A of the Indian Income-tax Aot, Xlof 1922. 

1922, nor a subsidiary company as defined in sub-section (4) 
of section 8 of this Act, shall be deemed to be a firm in which 
the persons having an interest in the company are partners, 
or, in tho case of a sole-shareholder, a business carried on by 
that solo-shareholder, and the profits of such company shall 
be computed accordingly : 

Provided further that any profits or losses so aggregated 
for assessment upon an individual shall be excluded from the 
profits or lossos of the respective businesses for the purposes 
of this Act ; and no assessment under this Act shall be made 
in respeot of any such busiuoss savo in the names of the other 
partners therein 

10. Tho amount of the business profits tax payable by bmd^^proflts 
any person for any chargeable accounting period shall, in tax In computing- 
computing total income for the purposes of the relovant 
income-tax or super-tax assessment, be allowed as a deduo- purpose*, 
tiori ; 

Provided that whore, under the provisions of this Act 
relating to deficiencies of profits relief is given by way of 
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repayment from business profits tax chargeable for any charge 
able accounting period previous to that in whioh the defi- 
ciency oocurs, the amount of the deduotion allowed shali 
not bo altered, but the amount repayable shall be taken into 
account in computing the profits and gains of the business 
for the purposes of income-tax as if it were a profit of the 
business accruing in the previous year (as determined for 
that business for the purposes of the Indian Income-tax Act, 
1922) in which the defioienoy of profits ooours. 

11. ( 1 ) The Income-tax Officer may, for the purposes of 
this Act, require any person whom he believes to be engaged 
in any business to which this Aot applies, or to have been 
so engaged during any chargeable accounting period, or to be 
otherwise liable to pay business profits tax, to furnish within 
such period, not being less than forty-five days from the date of 
the service of the notice, as may be specified in the notice, a 
return in the prescribed form and verified in the prescribed 
manner setting forth (along with such other particulars as 
may be provided for in the notice) with respect to any charge- 
able accounting period specified in the notioe the profits of the 
business or the amount of deficiency, if any, available for relief 
under seotion 0 : 

Provided that the Income-tax Officer may, in his discre- 
tion, extend the date for the delivery of the return. 

(2) The Income-tax Officer may serve on any person* 
upon whom a notice has been served under sub-seotion ( 1)> 
a notice requiring him on a date to bo therein specified to 
produco, or cause to be produced, such accounts or documents 
as the Income-tax Officer may require, and may from time to 
time serve further notices in like manner requiring the pro- 
duction of such further accounts or documents or other evi- 
dence as he may require. 

12. (I) The Income-tax Officer shall, by an order in 
writing after considering such evidence, if any, as he has 
required under section 11, assess to the bost of his judgment 
the profits liable to business profits tax and the amount of 
business profits tax payable on the basis of such assessment, 
or if there is a deficiency of profits, the amount of that 
deficiency and the amount of business profits tax, if any 
repayable, and shall furnish a copy of such order to the person 
on whom the assessment has been made. 

(2) Business profits tax payable in respect of' any charge- 
able accounting period shall be payable by the person oarrying 
on, or treated as oarrying on, the business in that period. 

(3) Where two or more persons were oarrying on th® 
business jointly in the chargeable accounting period, th® 
assessment shall be made upon them jointly and, in the oas® 
of a partnership, may be made in the partnership name. 

( 4 ) Where by virtue of the foregoing provisions an assess- 
ment could, but for his death, have been made on any person 
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either solely or jointly with any other person or persons, tKe 
assessment may be made on his legal representative either 
sololy or jointly with that other person or persons, as the 
case may be. 

13. ( 1 ) The Income-tax Officer, before proceeding to Power to make 
mako an assessment (in this section referred to as the regular 
asses' ment) under section 12, may, at any time after the 
expiry of the period specified in the notico issued under sub- 
section ( 1 ) of section 11 as that within which the return there- 
in referred to is to be furnished, and whether the return has 
or has not been furnished, proceed to make in summary 
manner a provisional assessment of the taxable profits and the 
amount of business profits tax payable thereon. 

( 2 ) Before making suoh provisional assessment the Inoorne- 
tax Officer shall give notico in the prescribed form to the person 
on whom assessment is to be made of his intention to do so, 
and shall with the notico forward a statement of the amount 
of the proposed assessment, and the said person shall be en- 
titled to deliver to the Income-tax Officer at any time within 
fourteen days of receipt of the said notice a statement of his 
objections, if any, to the amount of the proposed assessment. 

(3) On expiry of one month from the date of service of 
the notice referred to in sub-section ( 2 ), or earlier if the 
assessee agrees to the proposed assessment, the Income-tax 
Officer may, after taking into account the objections, if any, 
made under sub-section ( 2 ), make a provisional assessment, 
and shall furnish a copy of the order of assessment to the 
assessee : 

Provided that assent to the amount of the assessment, 
or failure to make objection to it, shall in no way prejudice 
the assessee in relation to the regular assessment. 

{ 4 ) In making any such provisional assessment the Income- 
tax Officer shall make allowance for any deficiencies of pro- 
fits for previous chargeable accounting periods which are under 
the provisions of section 6 to be set off against the taxable 
profits of the chargeable accounting period in respect of which 
the assessment is being made : 

Provided that, where sucb deficiencies of profits have not 
been determined under sub-section ( 1 ) of section 12, the Inoome- 
tax Officer shall estimate the amount thereof to the best of 
bis judgment. 

(5) There shall be no right of appeal against a provisional 
assessment made under this section, and it shall, until a regu- 
lar assessment is made in due course under section 12, determine 
the amount of business profits tax due from the assessee. 

(6) If, when a regular assessment is made in duo course 
under section 12, the amount of business profits tax payable 
thereunder is found to exceed that determined as payable 
by the provisional assessment, it shall be reduced by the amount 
determined as payable by the provisional assessment. 
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- (7) If, when a regular assessment is made in due course 
under section 12, the amount of business profits tax payable 
thereunder is found to be less than that determined as payable 
by the provisional assessment, anv exoess of tax paid as a result 
of the provisional assessment shall be refunded to the assessee, 
together with interest at two per rent, per annum calculated 
from the date of payment of such exoess tax to tlio date of the 
order of refund, both days inclusive. 

Profit h o neaping 14. If, in consequence of definite information which has 

■uHwiwment- come into his possession, the Income-tax Officer discovers 

that profits of any chargeable accounting period chargeable 
to business profits tax have escaped assessment, or have been 
underassessed, or have been the subject of excessive relief, 
he may at any time within four years of the end of the charge- 
able accounting period in question serve on the person liable 
to such tax a notice containing all or any of the requirements 
which may be included in a notice under section 11, and may 
proceed to assess or reassess the amount of such profits liable 
to business profits tax, and the provisions of this Act shall, 
so far as may be, apply as if the notice were a notice issued 
under that section. 

P«nolties. 15. jf the Income-tax Offioer, the Appellate Assistant 

Commissioner of Income-tax or the Commissioner of Income- 
tax, in the course of any proceedings under this Aot, is satisfied 
that any person has, without reasonable cause, failed to fur- 
nish the return required under sub-seotion (1) of section 11, 
or to produce or cause to be produced the accounts or docu- 
ments or other evidence required by the Income-tax Officer 
under sub-seotion (2) of that section, or has concealed parti- 
culars of the profits of the business, or has deliberately furnished 
inaoourate particulars of such profits, he may direct that such 
person shall pay by way of penalty, in addition to the amount 
of any business profits tax payable, a sum not exceeding— 

(a) where the person has failed to furnish the return re- 
quired under suh -section ( 1 ) of section 11, the amount 
of the business profits tax payable ; 

(b) in any other case, the amoimt of business profits tax 
which would have been avoided if the return made 
had been aooepted as correct : 

Provided that the Income-tax Officer shall not impose 
any penalty under this section without the previous approval 
of the Inspecting Assistant Commissioner of Income-tax. 

Appaafo to 16. ( 1 ) Any person objecting to the amount of business 

Commissi o uer'of 1 P 1 ' 0 ^ 8 tax for which he is liable as assessed by the Income- 
Iaoom»-tax. tax Officer or denying his liability to be assessed under this 
Act, or objecting to any penalty imposed by the Income-tax 
Officer, or to the amount of any deficiency of profits as assessed 
by tbo Income-tax Officer, or to the amount allowed by the 
Income-tax Officer by way of relief under any provision of this 
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Act or to any refusal by the Income-tax Offioer to grant re- 
lief, may appeal to the Appellate Assistant Commissioner of 
Income-tax. 

(2) An appeal shall ordinarily be presented within forty-five 
days of receipt of the notice of demand relating to the assess- 
ment or penalty objected to, or in the case of an appeal against 
the assessment of a deficiency of profits, within thirty days of 
the receipt of the copy of the order determining the deficiency, 
or in the case of an appeal against the amount of a relief granted 
or a refusal to grant relief, within forty-five days of the receipt of 
the intimation of the order granting or refusing to grant th© 
relief, but the Appellate Assistant Commissioner of Income- 
tax may admit an appeal after the expiration of that period 
if he is satisfied that the appellant had sufficient cause for not 
presenting it within that period. 

(3) An appeal shall be in the prescribed form and shall be 
verified in the prescribed manner. 

(4) The Appellate Assistant Commissioner of Income- 
tax shall hear and determine the appeal and, subject to the 
provisions of this Act, shall pass such orders as he thinks fit, 
and suoh orders may include an order enhancing the assessment 
•or a penalty : 

Provided that an order enhancing an assessment or penalty 
ehall not be made unless the person affected thereby has been 
given a reasonable opportunity of showing cause against suoh 
enhancement. 

(5) The procedure to be adopted in the hearing and deter- 
mination of appeals shall be in accordance with the rules made 
by the Central Board of Revenue in relation to income-tax. 

17. Any Income-tax Officer or any person in respect of t o 
whose business an order under section 12 has been passed yj^unal. 
and who objects to an order passed by an Appellate Assistant 
Commissioner of Income-ta x under seotion 15 or section 18 
may, within the prescribed time and in the prescribed manner, 
appeal against suoh order to the Appellate Tribunal constituted 
under tho Indian Income-tax Aot, 1922, and that Tribunal of 1022 
shall have all suoh powers in disposing of the appeal as it has 
in respect of appeals preferred to it under the said Act. 

. The Commissioner of Inoorao-tax may, at any time Beotlfloation of 
withn four years from the date of any order passed by any mistakes. 
Appellate Assistant Commissioner of Income-tax or Income-tax 
Officer under this Aot, rectify any mistake in any evidence 
recorded during assessment or appellate proceedings, or any 
mistake apparent from the record and shall within the like 
period rectify any mistake apparent from the record which 
has been brought to his notice by a person to whose business 
this Act applies : 

Provided that no suoh rectification shall be made having 
the effect of enhancing the liability of any person unless that 
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person has been given a reasonable opportunity of being 
heard. 

19. The sections of the Indian Income-tax Aot, 1922, 
as applied to excess profits tax by virtue of section 21 of the 
Excess Profits Tax Act, 1940, shall, in so far as they are not 
repugnant to the provisions of this Aot, apply to business 
profits tax as they apply to excess profits tax. 

20. ( 1 ) Notwithstanding anything oontained in the Indian 
Income-tax Aot, 1922, all information contained in any 
statement or return made or furnished under the provisions 
of that Aot or obtained or oolleoted for the purposes of that 
Aot may be used for the purposes of this Aot. 

(2) All information oontained in any statement or return 
made or furnished under the provisions of this Aot or obtained 
or collected for the purposes of this Aot may be used for the 
purposes of the Indian Inoome-tax Aot, 1922. 

21. If any person fails, without reasonable cause or excuse, 
to furnish in due time any return or statement, or to produoe, 
or cause to be produced, any aooounts or doouments required 
to be produoed under seotion 11, he shall be punishable with, 
fine which may extend to five hundred rupees, and with & 
further fine which may extend to fifty rupees for every day 
during whioh the default oontinues. 

22. If a person makes in any return required under seotion 
1 1 any statement whioh is false, and which he either knows or 
believes to be false or does not believe to be true, he shall be 
punishable with simple imprisonment whioh may extend to 
six months, or with fine whioh may extend to one thousand 
rupees, or with both. 

23. (1) A person Bhall not be proceeded against for an 
offence under section 21 or section 22 except at the instance 
of the Inspecting Assistant Commissioner of Inoome-tax. 

(2) No prosecution for an offenoe punishable under seotion 
21 or seotion 22 or under the Indian Penal Code shall be 
instituted in respeot of the same faots as those in respeot of 
which a penalty has boon imposed under this Aot. 

(3) The Inspecting Assistant Commissioner of Inoome- 
tax may, either before or after the institution of proceedings, 
compound any offenoe punishable under seotion 2 Hoi seotion 
22 , 

24. ( 1 ) The Central Board of Revenue may, subject to the 
oontrol of the Central Government, make rules foe carrying 
out the purposes of this Aot. 

(2) Without prejudice to the generality of the foregoing 
_power, such rules may — 

(а) prescribe the procedure to be followed on^appeals, 

applications for rectification of mistakes,* and 
applications for refunds ; 

(б) provide for any matter whioh by, or under, this Aot 

is to be prescribed. 
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(.if) The power to make rules oonferred by this section 
shall be exercised in like manner as the power to make rules 
under section 69 of the Indian Income-tax Act, 1922 -^1 of H)22 


"SHIEDULE / 


[$ee Section 2 (16).] 

Rule s for the computation of profits for purposes oj Business 

Profits Tax. 


1. The profits of a business during any chargeable account- 
ing period shall be separately computed, and shall, sub ect to 
the provisions of this Schedule, be computed in accordance 
with the provisions of section 10 of the Indian Income-tax 
Act, 1922 : 


of 1222. 


Provided that any sums other than any interest paid by a 
firm to a partner of the firm excluded under the proviso to 
clause (Hi) of sub-section (2) or clause (a) of sub-section (4) 
of that section from the allowances made in computing the 
profits of the business for the purposes of income-tax shall, if 
paid, be included in those allowances when computing the 
profits of the business for the purposes of business profits tax 

Provided further— 

(a) that any sums received or orodited in a chargeable 

accounting period whioh by virtue of rule 9 of 
Schedule I to the Excess Profits Tax Act, 1940, : - 1 ' of 1041 '’ 
have been treated as business receipts for the pur- 
pose of assessment to excess profits tax ; and 

(b) any expenditure or loss incurred in any chargeable 

accounting period, allowance in respect of which 
has been made for excess profits tax purposes, 
shall be disregarded in computing the profits or losses of the 
chargeable accounting period : 

Provided further that whore a chargeable accounting 
period is not an accounting period, the profits or Josses of the 
business during the accounting periods wholly or pattly 
included within the chargeable accounting period Bhall be so 
computed as aforesaid, and such division and apportionment 
to specific periods of those profits or losses and such a ggregation 
of those profits and losses, or any apportioned part thereof, 
shall be made as appears necessary to arrive at the profit 
during the chargeable accounting period ; and any such 
apportionment shall be made in proportion to the number of 
days in the respective periods. 

2. (I) The principle of adding the allowance for deprecia- 
tion for any one period to the allowance for depreciation for 
any subsequent period and deeming it to be part of the allow- 
ance for such subsequent period shall not be followed 

(2) Nothing in this Act shall be construed as permitting 
the application, in computing profits for the purposes of busi- 
ness profits tax, of the provisions of sub-section (2) of fert’ on 
24 of tie Indian Income-tax Act, 1922. xi of i 22 
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3. Income received from investments or other property 
shall be included in the profits only as providt d in this 
rule, that is to say,— 

(а) in the oase of the business of a building society, or 

a banking business, insurance business or business 
consisting wholly or mainly in the dealing in or 
bolding of investments or other property, the 
profits shall inolude all income received from 
investments or other property ; or 

(б) in the oase of a business part of which oonsists in 

banking, insurance or dealing in investments or 
other property, not being a business to whioh 
olause (a) applies, the profits shall inolude all 
income reoeived from investments or other property 
held for the purposes of that part of that business : 
Provided that — 

(i) income received directly or indirectly by way of 

dividend or distribution of profits from a body 
corporate carrying on business as defined in this 
Aot, and 

(ii) income to whioh the persons carrying on the business 

are not beneficially entitled,- — 
shall in no oase be included. 

4. ( 1 ) In the case of a business carried on, in any 
accounting period whioh constitutes or includes a chargeable 
accounting period, by a company, the directors whereof have 
throughout that accounting period a controlling interest there- 
in, no deduction shall be made in respeot of directors’ remune- 
ration in compu ing the profits for that accounting period 

(2) Where, in the oase of a business oarried on by a company 
in any accounting poriod whioh constitutes or inoludeE a charge- 
able accounting period, the directors of the company have 
during any part of that accounting period a controlling interest 
therein, and the oase is not one to which sub-rule ( 1 ) applies, the 
profits of the accounting period shall be computed as if the 
directors of th" company had no controlling interest therein, 
and to the part thereof appropriate to the chargeable account- 
ing period ascertained in accordance with the third proviso 
to rule ] shall be added the directors’ remuneration for that 
part of the chargeable accounting period during whioh the 
directors of the company had a controlling interest therein. 

(3) In this rule the expression " directors’ remuneration ” 
does not include — 

(a) the remuneration of any direotor who is required to 
devote substantially the whole of Mb time to the ser- 
vice of the company in a managerial or technical 
capacity and is not the beneficial owner of, or able 
either directly or through the medium of other com- 
panies or by any other indirect means, to oont 0 1 
more than five per oent. of the ordinary share capi, 4 
of the oompany, or 
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(6) the remuneration of any managing agent where suoh 
remuneration is included in the profits of the manag- 
ing agent's business for the purposes of the business 
profits tax. 

5. ( 1 ) In computing the profits of any chargeable accounting 
period no deduction shall be allowed in respeot of expense 55 
in excess of the amount which the Inoome-tax Officer considers 
reasonable and neoessary, having regard to the requirements of 
the business, and, in the case of directors’ fees or other payments 
for services, to the actual services rendered by the person con- 
cerned : 

Provided that no disallowance under this rule shall be made 
by the Inoome-tax Officer unless he has obtained the prior 
authority of the Inspecting Assistant Commissioner of Income- 
tax. 

(2) Any person who is dissatisfied with the decision of the 
Income-tax Officer under this rule may appeal in the prescribed 
time and manner to the Appellate Tribunal referred to m 
section 17. 


SCHEDULE IT 
jtfee Section 2 (1)] 

B hies for computing the capital of a company for purposes of 

Business Profits Tax 

1. For the purposes of ascertaining the abatement under 
this Ac in respect of any ohargeable accounting period the 
capital of a company shall lie computed in accordance with the 
following rules. 

2. (I) Where the company is one to which olause (a) of 
rule 3 of Schedule I applies, its capital shall be the sum of 
the amounts of its paid-up share oapital and of its reserves in 
so far as they have not been allowed in computing the profi.' 
of the company for the purposes of the Indian Income-tax Act 
1922. 

(2) Where the company is one to which clause (6) of 
ride 3 of Schedule I applies, its oapital, ascertained in accord- 
ance with sub-ride ( 1 ) of this rule shall be diminished by the cost 
to ic of its investments o.‘ other property, the income from 
which is not includible in the profits, so far as that cost exceeds 
any debt for money borrowed by it. 

(3) In all other cases, the capital shall be the suin ascer- 
tained in accordance with the said sub-rule, diminished by 
the cost to the company of its investments so far as that cost 
exceeds any debt for money borrowed by it. 

3. Any deposits with the Central Government under section 
10 of the Indian Financo Act, 1942, or section 2 of the Excess 
Profits Tax Ordinance, 1943, shall not be regarded as investment 
■or other property for tho purposes of this Schedule. 
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The following Report of the Select Pommiti-ee on the Bill further Lo amend 
the Indian Income-tax Act, 1922, and the Excess Profits Tax Act, 1940, was 
presented to the Legislative Assembly on the 19th March, 1947: — 

We, the undersigned, members of the Select Committee to which the 
Bill further to amend the Indian Income-tax Act, 1922, and the Excess 
Profits Tax Aot, 1940, was referred, have considered the Bill and have now 
the honour to submit this our Report, with the Bill as amended by us 
annexed thereto. 

Clause 2 . — Our amendment is purely formal, it being well established 
that the expression “ property ” includes actionable claims. 

Clause 6.— Our first amendment limits liability to profits and gains 
arising from transactions taking place than the end of March 1946. 
We also oonsider that the figure of Rs. 00 is too low as the limit below 
which capital gains will not be taxed ai d have increased this figure to 
Rs. 16,000. And we propose to exempt hom liability to the tax capital 
gains arising from — 

(a) the sale of house property which has been in tbe assessee’s posses- 

sion for not less than seven years ; 

(b) compensation awarded for the oompnlsory acquisition of property 

for public purposes ; 

(c) transfers by a principal company to a 100% subsidiaiy. 

On the other hand, we insert a provision aimed at the prevention of evasion 
by transfers to conneoted persons. Finally we propose an additional sub- 
section to the new seotion 12-B for the purpose of affording some relief in 
oases wh re the transactions are fo • tbe purpose of replacement of assets 
employed in the business or are by reason of a change of residence. 

Clause 8. — We feel that the concession in favour of asse nt os other than 
companies which the original clause provides does not go far enough, and 
that the ini omo ived from capital gains should not in such oases be lumped 
with other income and assessed with it V, pi op s eri foie till i tic Be 
i ases, tl e amount > os ed at t 1 o n riral rates d ould In the L tal in tme 
r me 1 b 1 am vj t <4 capital gains, and that these capital gains should 
be assessed separat h. We i • od>,e a scale lie k fo rup tal pains, 
beginning with a rale of one anna in the rupee on flic whole capital gains 
where th' J do not cm cod Rs. 50.000, and rising by one anna stages np to 
a rate of 5 annas in Iho rupee on , ]> - whole amount of the capital gains whore 
that amount exceeds ten lakhs of rupee . Provision for 1 marginal relief is 
included. The capital gains of a company will lie exemp from company 
up r- u.\, but not from additional super-tax if it distributes dividends above 
the proser.hed l mil. 

Clause 10. — We raise the maximum limit of the o’rry forward o capital 
losaos to Rs. 16,000 consequentially upon our raising of the tax-free limit 
for oapital gains 

C ausr 13.- We propose t< lin.it tl e power to treat as Ihe agent of a 
person residing outofBriti h Ind a a person wlo acquire s capi al arret fiom 
such terson o the cases of transactions occurring after the introduction of 
this Bill. 
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'Jhuse I (J. — Tho purpose of this olause is to suable assessments in cases 
where In ori >d of five ysars has already expired, and bo avoid doubts as 
to whether tho amendins t mad) in the Bill is s 1 finest , for this purpose, 
we propose to give it ret uspeo ve effect, 

2 The Bill was published in the otfioial Gazette on the ith Ylsrch, 1947 - 

3. We think that the Bill has nob been so altered as to require re-publioa ( 
t mi, and we recommend that it be passed as now amended. 

JOG EN DR A NATH MAN DAL. 
LIAQUAT ALI K HA N. 

P. J. GRIFFITHS. 

GEOFFREY W. TYSON. 
MOHAMMAD YAMIN KHAN, 

K. NAZIMUDDIN. 

MUHAMMAD NAUMAN. 

H. A. S. H. ISHAQ SETH. 

*K. G. NEOGY. 

*MANU SUBEDAR. 

*D. OH AM AN LALL. 

♦VADILAL LALLUBHAI. 

*MOHAN LAL SAKSENA. 

*N. G. RANGA. 

*SATYA NARAYAN SINHA. 

*M. R. MASANI. 

N. M. JOSH1. 

SHAVAX A. LAL. 

JOHN SHEEHY. 

C. W. AYERS. 


New Delhi ; 

Th° 19 th March, 1947. 


Subjeot to ft minutB or minute* of diesont. 
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MINUTES OE DISSENT 
I 

This Bill seeks to inolude capital gains within the definition of income 
under the Indian Inoome-Tax Aot, 1922, and Excess Profits Tax Aot, 1940, 
and thus marks a fundamental departure from the Income-tax polioy followed 
by the Government so far. The Indian Law which is substantially based 
upon the principles of tho British Income-tax law, has deliberately excluded 
oasual gains from the category of income. The idea underlying this Bill 
has been borrowed from the United States of America where any realised 
aooretion to oapital is treated as income. There is, however, a real difference 
in the American and the British conceptions of such receipts. Indeed, the 
psychological approach to the entire problem is different in these two 
countries. 

According to the British view such an impost would be in the nature of 
a levy on oapital and not a tax on income. In 1020 the British Royal Com- 
mission on tho Income tax reported in favour of extending the soope of the 
British law to inolude as subjects of taxation certain casual profits. The 
Commission did not recommend the adoption of the all inclusive American 
soheme, but suggested that there should be subjected to income-tax those 
oasual profits made in transactions recognizable as business transactions, 
i.e,, those in which the subject-matter waB acquired with a view to its dis- 
position at a profit. Even this cautious recommendation was not adopted 
in Great Britain, It has to be stated, however, that as an interpretation of 
the income-tax law in Britain— -as well as in India — profits from a sale or 
re-sale of assets would be assessable to income-tax if the transaction can be 
regarded as an incident of a trade or business. 

In his Budget speech, the Finance Member referred to the large capital 
gains that have been made in recent years and are still being made “owing 
to prevailing conditions ”, and described these gains as “ unearned increment , 
for taxing which there was a stronger justification than for taxing ordinary 
income. The Hon’ble Member referred to what he described as a laouna 
whioh this measure was intended to remove. As observed above, the present 
state of law which excluded casual gains from the purview of income-tax is 
the result of a deliberate policy. Among the prevailing conditions referred 
to by him, inflation is the principal one, and it is hardly fair to ignore this 
factor that contributes towards the high prices of capital assets. If, however, 
it were intended merely for the purpose of taxing speculative gains during the 
prevalance of abnormal circumstances, the Bill should have been a 
short term measure. But the proposed law would be a permanent supple- 
ment to the Income-Tax Act. 

Though the Bill is based upon Amorican precedent, we are afraid that 
the authorities have not made a full study of the oircumstanoes that justify 
its operation in America, or of the history of its administration. No informa- 
tion on these points has been made available to us beyond the text of the law 
on the subjeot. From what we have been able to gather, however, American 
experience in this matter, and the periodical changes in the relevant law effect- 
ed there, should have a bearing on the consideration of the present proposal. 
Likewise, tho British view should be given adequate importance. In the 
absence of much-needed information on these points, we feel very muoh handi- 
capped in the consideration of the Bill which bristles with complexities. 
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In the case of an asset dating from before the 1st January ,1939, its 
valuation as on that date may be adopted for purposes of calculating the gain 
realised by a subsequent sale. The Income-tax Officer has been entrusted 
with the authority of making this valuation, but it is not known what factors 
are expected to be considered in determining the market value as on the 
said date, nor is it obvious as to why this particular date has been adopted 
for this purpose. As regards the factors that may be said to determine 
the value of an asset on any given date, the following are among those that 
are taken into account in America : — 

(а) Sales or actual dealings in similar property. 

(б) Appraisals and opinions of experts. 

(c) Retrospective appraisals. 

( d ) Cost of reproduction. 

(e) Capitalisation of income. 

(/) Prorating the increase in value on a time basis. 

(g) Book value. 

It will be observed that the element of inflation would indirectly be sit off, 
if the above tests were applied to a valuation. The detern ination of the 
value of property in America follows an elaborate procedure intended to en- 
sure a fair deal for the assessee. Simplicity, on the other hand, has been 
claimed as a merit of the present taxation proposals, but we are afraid that 
for the sake of such simplicity, many of the safeguards and limitations recog- 
nised in U. S. A. have been overlooked. 

We have to point out that the very vast difference in economic conditions 
and wealth accretion between TJ.S.A. and India have been ignored in framing 
this measure. The rapidity with which capital assets change hands in U.S.A., 
is very much greater than even that which exists in European countries and 
the United Kingdom, and the caution and circumspection, which should have 
been employed in drawing a parallel from U.S.A. from this point of view 
do not appear to have been bestowed by government on this measure. 

The above considerations assume some importan co in view of the fact 
that an Estate Duty Bill has been introduced in the Assembly, under which 
capital assets of all kinds belonging to an individual will come under a levy 
when they pass from an individual to his heirs. The clarification of Govern- 
ment’s policy on the matter of the Estate Duty should precede the final 
adoption of this measure if and when the House decides to take it up. 

One of the guiding principles of the U.S.A. law is to distinguish between 
short-term gains and long-term gains for purposes of Assessment, the present 
line of demarcation be ; ng a period of six months. Although in the original 
Bill, this principle was ooneeded, the Bill as amended in the Select Committee 
has removed this distinction. We are advised that in the U.S.A. in the case of 
long-term gains they may be reduced to 60 per cent, of thei ramount iu assessing 
income-tax, or, at the option of the assessee they may be taxed separately at a 
maximum rate of 26 per cent. The incidence of taxation proposed in this 
Bill is certainly higher intho maximum scale. Weare further informed that 
intheU.S.A. in 1938 , “ property, used in the trade or business of a ebaraoter 
which is subject to allowance for depreciation ” was excluded from the 
definition of capital assets ; and that in 1942 and 1943 obanges made in the law 
had the effect of excluding the sale of real estate if it had been bold for not less 
than six months. 
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This rasa jure may well have the effect of plaoing restrictions on business 
and free exohange of capital which may beoorae less liquid The amount of 
tax estimated by Government as likely to be realised in the Budget year 
under the amended provisions of the Bill is about Rupees 2 crores. This in our 
view is a gross under-estimate. Taking into consideration transaction 
widely known, the yield will be considerably higher. 

We are convinced that an expert enquiry should be made into all those 
omplex problems and their implications on the structure of business and 
sooiety in this oountry should fully be examined. In any event, such a 
measure whioh is foreign to the Indian tax struoture, should not be 
rushed through in its present form. 

We regret our suggestion for an expert enquiry was summarily turned 
down. Because we are seoond to none in our antiety to tax capital gains result- 
i ng from speculation activities, we further suggested that pending the enquiry 
the scope of the Bill should be restricted to easily ascertainable Bpeoifio assets 
whioh len 1 themselves, more than others, to speculative gains in the period 
immediately after the close of thewar. Theseare — 

(1) Business oonoerns as a whole ; 

(2) Stooks, Shares, Securities and Bullion. 

We shall urge that this should be the course adopted by the House. With 
regard to other forms of assets, suoh as residential property, jewellery and 
■other personal effects, we suggest that no notion may be taken pending the 
•enquiry reoommended by us and that Government should submit their 
proposals to the House after fully considering the results of suoh enquiry. 

MANU SUBEDAR 
MOHAN LAL SAKSENA 

M. R. MASANI 
K. 0. NEOGY 
VADILAL LALLUBHAI 

N. G. RANGA 

RATYA NARAYAN STNH A 
D. CHAM AN BALL 

New Delhi ; 

The 19th March 1947. 


II 

Gain ncoruiag fro n the sale of oapital assets in native states or 
foreign oeuatries bv a resident of British India should be exempted 
from the soope of this Bill provided the amount so realised from 
the sale of suoh oapital assets is not brought into British India. 

VADILAL LALLUBHAI. 


New Delhi ; 

The 19th March 1947. 
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L. A. Bill No. 80 OF 1047 
(Bill as amended by the Select Committee) 

( Words underlined or sidelined indicate the amendments sug- 
gested by the Committee . ; asterisls indicate omissions.) 

A Bill further to amend the Indian Income-tax Act, 1922, and 
the Excess Profits Tax Act , 1940. 

Whebeas it Is expedient further to amend | the Indian XI of 1922. 
Income-tax Aet, 1922, and the Excess ProfitB Tax 
Act, 1940, for the purposes hereinafter appearing ; — 

It is hereby enacted as follows ; — 

CHAPTER I 
Preliminary 

1. ( 1 ) This Act may be called the Income-tax and Exoess (Short title end 
P rofits Tax (Amendment) Act, 1 947 . nomroenoMnant. 

(2) It shall come into force on such dale as the Central 
Government may, by notification in the official Gazette, 
appoint. 


CHAPTER II 

Amendments of Act XI of 1922 

2- In section 2 of the Indian Income-tax Act, 1922 (here- 
■after in thiB Chapter referred to as the said Aot),— aoTxi* 3 

(a) clause (4A) shall be renumbered as clause (4B), and 1922 * 
after clause (4) the following olause Bhal! be inserted, 
namely : — 

~‘(4A) “ capital asot” moans proporty of any ki >.d 
(other than agricultural land) » * * 

held by an jisseesee, whether or ox connected 
with h is business, profession vooation, 

but does not include any stock-in-trade, consumable 
stores or raw materials held for the purposes of his 
business, profession or vocation ; ’ 

( b ) for the Explanation to danse (fiA) the following shall be 
•ubstituted, namely : — 

'Provided further that the expression "accumulated profited 
wherever it occurs in this olause, shall not include 
capital gains of any previous year prior to the pre- 
vious year for the aases-ment for the year ending 
on the 31st day of March 1948 ; ‘ 

(c) in olause ( 6C ), after the word and figures “section 10”, 
the words, figures and letter “and any capital gain charge- 
able oc^oidi g to the provisions of section 12B” shall be 

inserted ; 

(d) in olause (15), for the words “ does not apply : and ” 
the words “does not apply and except any capital gain whioh is 
not includible in the total income of an assessee ; ” shall be 
substituted. 
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3. In sub-seotion (3) of Bection 4 of the said Aot, -- 

(а) to olause (iv) the words “and any oapital gains of the* 
Fund arising from the sale, exchange or transfer of such secu- 
rities ” shall be added ; 

(б) in olause (vii), after the words “Any receipts’’ the 
words, figures and letter “ not being oapital gains chargeable 
aooording to the provisions of section 12B and ’’ shall be 
inserted. 

4. To olause (c) of sGotion 4A of the said Aot, the words 
‘aocount not being taken in either case of inoome ohargeable 
under the head “Capital gain”’ shall be added. 

5. To seotion 6 of the said Aot the following olause shall 
be added, namely : — 

" ( vi ) Capital gains ”. 

6. After seotion 12A of the said Aot the following seotion 
shall be inserted, namely 

‘12B. ( 1 ) The tax shall bo payable by an assesses under the 
head “Capital gains” in respeot of any pro 
Capital gaiu^. fits or gains arising from the sale, exohange 
or transfer of a oapital asset effected after the 
31st day of March 10 46; and such profits and gains shall be 
deemed to be income of the previous year in whioh the sale, 
exohange or transfer took place : 

Provided that where the amount of oapital gains in the pre- 
vious year does not exceed Ifleen thousand rupees, the tax 
shall not be payable by the assesses and suoh amount shall 
not be included in his total income : 

Provided further that the tax shall not be payable by an 
assesses in respect of any profits or gains arising from the sale, 
exohange or transfer of a oapital asset, being property the 
inoome of which is ohargeable under seotion 9 and whioh has 
been possessed by the assesses for not less than seven years 
before the date on whioh the sale, exohange or transfer took 
plaoe ; and the amount of suoh profits or gains shall not be* 
inoluded in his total inoome : 

Provided further that arrv transfer of oapital assets by 
reason of the compulsory acquisition thereof under any 
law for the time being in force relating to the oompulsory ac- 
quisition of pix/pouty for public. purposes or any distribution 
of capital assets on the total or partial partition of a Hindu 
undiv ded family, or on the dissolution of a firm or other 
association of persons, or on the liquidation ofaoompany, or 
under a deed of gift, bequest, will or transfer on irrevooabl 0 
trust shall not, for the purposes of this seotion. be treated as 
sale, exohange or transfe r of the oapital assets : 

Provided further that the transfer of a oapital asset by 
a company to a subsidiary company, the whole of the share 
oapital of whioh is held by the parent company or by the nomi- 
nees thereof, shall not In treated as a sale, exchange o 
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transfer within the meaninsr of tliis section where the subsi- 
diary company is resident in British [ndia and is registered 
under the Indian Companies Act, 1913, so however that 
for the purposes of clause (vi) or clause (vii) of sub-section 
(2) of section 10, the cost or the written down value, as the 
case may be, oT the transferred capital asset shall be taken to 
be the same as it would have been if the paront oompany) 
had oontiuued to hold the capital asset for the purposes ot’j 
its business. j 

(2) The amount of a capital gain shall be computed after 
making the following deductions from the full value of the 
consideration for which the sale, exchange or transfer of the 
capital asset is made, namely : — • 

(t) expenditure incurred solely in connection with suoh 
sale, exchange or transfer ; 

(it) the actual cost to the assessee of the capital asset, 
including any expenditure of a capital nature in- 
curred and borne by him in making any additions 
or alterations thereto, but excluding any expendi- 
ture in respect of which any allowance is admissible 
under any provision of sections 8, 9, 10 and 12 : 
Provided that where a person who acquires a capital asset 
from the assessee, whether by sale, exchange or transfer, is 
a person with whom the assessee is directly or indirectly con- 
nected, and the Income-tax Officer has reason to believe that 
the sale, exchange or transfer was effect' d with the objeit 
of avoidance or reduction of the liability of the assessee under 
this section, the full value of the consideration for which the 
sale, exohange or transfer is made shall, with tho prior approval 
of the Inspecting Assistant Commissioner of Income-tax, be 
taken to be the fair market value of the oapital asset on the 
date on which the sale, exohange or transfer took place : | 


vn of lois 


Provided further that whore the capital asset is an asset in 
respect of which the assessee has obtained depreciation allow- 
ance in any ycai, the actual cost of the asset to the assessee 
shall be its written down value, as defined in section 10, in- 
creased or diminished, as the case may bo, bv any adjust- 
ment made under clause (vii) of sub-section (2) of that sec- 
tion : 

Provided further that where the capital asset became the 
property of the assessee before the 1st day of January 1939, 
he may, on proof of the fair market value thereof on the said 
date to the satisfaction of the Income-tax Officor, substi- 
tute for the actual cost such fair market value whioh shall 
be deemed to be the actual cost to him of the asset, and whioh 
shall be reduced by the amount of depreciation, if any, al- 
lowed to the assessoe after the said date and increased or 
diminished, as the case may be, by any adjustment made 
under clause (vii) of sub-section (-) of seotion 10 : 

Provided further that where the capital asset was oh any 
previous occasion the subject of negotiations for its sale, ex- 
ohange or transfer, any option or other money received and 
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retained by the assesses m respeot of suoh negotiations sha^ 
be deducted in computing the actual cost to him of such 
asset. 

(3) Where any capital asset became the property of the 
assesses under any of the oircunistances referred to in the 
second proviso to sub-section (7), its actual cost allowable 
to him for the purposes of this section shall be its actual oost 
to the previous owner thereof, and the provisions of sub- 
section (2) shall apply accordingly ; and whore the actual 
oost to the previous owner cannot be ascertained, the fair 
market value at the date on which the oapital asset beoame 
the property of the previous owner shall be deemed to be the 
aotual oost thereof. 

(4) Notwithstanding anything contained in sub-section 
( 7), where a oapital gain arises from the sale, exchange or trans- 
fer of a capital asset which immediately before the date on 
which the sale, exchange or transfer took place was being used 
i by the assessee for the purposes of hiB business, profession or 
vocation, or which in the two years immediately preceding 
; that date was being used by him or a parent of his mainly for 
the purposes of his own or the parent’s own residence, and the 
assessee has within a period of one year before or after that 

■ date purchased a new capital asset for the same purposes of 
his business, profession or vocation or, as the case may be, for 
1 the purposes of his own residence, then instead of the capital 
gain being charged to tax as income of the previous year in 
which the sale, exchange or transfer took place, it shall, if the 
i assessee so oleots in writing before the assessment is made be 
! dealt with in accordance with the following provisions of this 

sub-section, that is to say,— 

(a) if the amount of the capital gain is greater than the 
cost of the new asset, — 

(i) the difference between the amount of the capital 
, gain and the cost of the new asset shall be 

charged under this section as income of the 
previous year, and 

! lii) for the purposes of computing in respect of the 

' new asset any allowance under olause (vi) or 

clause (vii) of sub-section (2) of section 10 or 
the amount of any capital gain arising from its 
sale, e< change or transfer, the oost or the written 
down value, as the case may be, shall be nil , or 
I (b) if the amount of the capital gain is equal to or less 
than the cost of the new asset,— 

( i ) the capital gain shall not be charged under this 

■ section, and 

(ii) for the purposes of computing in respect of the 
new asset any allowance under the said clause 
(vi) or any allowance or adjustment under the 
said clause (air) or the amount of any capital 
gain arising from its sale, exchange or transfer 
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the cost or tlm written down value, as the ease 
innv be, shall he reduced by the amount of 
the capital train : 

Provided that where in respect of the purchase ol a new 
capital asset consisting of plant or machinery the assesaee 
satisfies the Income-tax Officer that despite the exercise of due 
diligence it has no- been possible to male the purchase with- 
in the period specified in this sub-section, the Income- 
tax Officer may, with the prior approval of the Ins- 
pecting Assistant Commissioner of Income-tax, extend the 
said period to such date as he considers reasonable. 

7. In clause (c) of sub-section (-) of seotion 14 of the said Amendment 
Act, after the words “ are assessable under ” the words, figures info® 

and letter “ section 12B or ” shall he inserted. 


8. To section 17 of flic said Act the following sub-sections| 
shall be added, namely : — 

((5) Where the total income of an assessor not being a 
oompany, includes any income chargeable under the head 
“Capital gains’’, the tax, including super-tax, payable by 
him on his total income shall ho — 


Amendment 
of neotkm 1 7, 
Aot XI of 
1022. 


( i ) income-tax and super-tax payable on his total 
income as reduced by the amount of such inclu- 
sion, had such reduced income been his total 
income, plus 

(ii) income-tax on the whole amount of such inclu- 
sion at the following rales, namely : — 

where such amount — Rate, 

exceeds Rs. 15,000 hut does not 

exceed Rs. 50.000 .One anna in the rupee, 

exceeds Rs. 50,000 hut does not 

exceed Rs 2,00,000 Tw o annas in the rupee, 

exceeds Rs. 2,00,000 hut docs not 

exceed Rs. 5,00,000 Three annas in ilie rupee, 

exceeds Rs. 5,00.000 hut docs not 

exceed Rs. 10,00 ono pour annas in the rupee, 

exceeds Rs. 10,00,000 Five annas in the rupee : 

Provided that where ourrig to tire fact that the amount of 
such inclusion has exceeded a certain limit, income-tax thereon 
is payable or is payable at a higher rate, the amount of income- 
tax so payable' shall be reduced so as not to exceed— 

(a) the amount which would have been payable if 
the amount of such inclusion liud not exceeded that limit, 
plus 


( b ) one-half ot the amount by which the amount of 
such inclusion exceed- that limit. 


(7) Where the total income of a company includes any 
income chat goable under the head " Capital gains the super- 
tax payable by the company in any \ear shall bo reduced by 
an amount oornputed on that part of its total income whioh 
consists of such inclusion at the rate of super-tax (excluding 
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I the rate of allitiona ' super-tax, if any) specified in the oaae 
of company by the annul Aot of the Central Legislature 
fixing the rate or rates of tax for that year,’ 

9. To section ISA of the said Act the following sub- 
section shall be added, namely ■— 

‘(12) Any income chargeable under the head "Capital 
gains ” shall not be taken into account for any of the pur- 
poses of this section.’ 

10 . Tri bection 24 ol the said Act, after sub-section (2) the 
following sub-sections shall be inserted, namely : — 

1 (2 A ) Notwithstanding anything contained in sub-seotion 
( 1 ), where the loss sustained is a loss falling under the head 
“Capital gains ”, such loss shall not be set off except against 
any profits and gains falling under that head. 

(, 2B ) Where an assesses sustains a loss such as is referred 
to in sub-section (2A) and the loss cannot be wholly set off 
in accordance with the provisions of that sub-seotion, the 
portion not so set off shall be oarried forward to the following 
year and set off against capital gains for that year, and if it 
cannot be so set off, the amount thereof not so set off shall 
be oarried forward to tko following year and so on, so however 
that no auoh loss shall be so carried forward for more than six 
years : 

Provided that where the loss sustained in any previou 
year does not exceed fifteen thous and rupees, it shall not 
carried forward.’ 

11 . To seotion 38 of the said Act the following clause 
shall be added, namely : — 

“( 4 ) require any dealer, broker or agent or any pe son 
concerned in the management of a stock or commodity Ex- 
change to furnish a statement of the names and addresses 
of all persons to whom he or the Exchange has paid any sum 
in connection with the sale, exchange or transfer of a capital 
asset, or on whose behalf or from whom he or the Exchange has 
received any such sum, together with particulars of all such 
payments and receipts. ” 

12 Tn section 42 of the said Act, — 

(a) for the marginal heading the following shall be sub- 
stituted, namely ■ — 

“Income deemed to accrue or arise within British 
India ” ; 

(b) in sub-seotion (7), after the words " in cash or in 
kind, ” the words “or through or from tho sale, 
exchange or transfer of a capital asset in British 
India, ” shall be inserted 

13 . To '•-ection 43 ol the m>h 1 Act the following Explana- 
tion shall bo added, namely — 

“ Explanation — A person, whether residing in or out of 
British India, who acquires, after the 28th day of February 
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1647, whether by bale, exchange or transfer, a capital asset in 
British India from a person residing out of British India shall, 
for the purposes of charging to tax the capital gain arising from 
such sale, exchange or transfer, he deemed to have a business 
connection, within the meaning of this sect'on, with such person 
residing out of British India,” 

14 . In clause (d) of sub-section ( 1 ) of section 68C of the 
said Act, after the words “ securities purchased therewith, ” nsC, Act XI 
the words “and of any capital gains arising from the sale, of 1922. 
exchange or transfer of capital assets of the fund,” shall be 
inserted. 

16 . In section 58R of the said Act, aftor the words “de- 
posits of an approved superannuation fund ” the words “ and nsR, Act XI 
any capital gains arising from the sale, exchange or of 1922. 
transfer of capital assets of such fund ” shall be inserted. 


CHAPTER III 

Amendments of Act XV of 1940. 


16 In section 15 of the Excess Profits Tax Act. (here- Amendment 
after in this Chapter referred to as the said Act), the words Aot^xv 'of 
■“within five years of the end of the chargeable accounting i oio. 
periol in question” shall be omitted, and shall be deemed 
always to have been omitted. 


17 . After section 26 of the said Act the following section 
shall be inserted, namely 

“26A. (I) If on an application made to it through the Ex- 
Further powers cess Profits Tax Officer, the Central Board of 
Revenue is satisfied that a person who in a 
chargeable accounting period ending on the 
31st day of March 1046, carried on a business 
the profits of which for any chargeable 
accounting period are charged with excess profits tax, — 

(i) inourred during the period commencing on the 1st day of 
April 1646 and ending on the 3 let day of December 1947, in 
connection with that business,- — 


Insertion of 
new aeotion 
20A in Act 
XV of 1940. 


of Central Board 
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rant certain re- 
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(a) expenditure on the removal of works constructed for 
protection against enemy attack ; 

(b) where under the orders of a competent authority the 

business was wholly or partly lemoved during the 
war, expenditure on again j emot ing the business 
or part thereof; 

(c) where any physical assets held for the purposes of the 

business were altered to adapt them to war conditions, 
expenditure on re-adapting them to normal require- 
ments ; 


(d) expenditure in consequence of the termination of any 
contract for the supply of goods, mater is Is or 
services, or the lease of buildings or machinery to him, 
where that contract is terminated by reason of the 
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termination of a contract for the provision by him of 
goods, materials or services for the purposos of the 
war ; or 

(ii) incurred during the period commencing on the 1st 
day of April 1946 and ending on the 31st, day of December 1 947 r 
a loss on the sale of trading stock held on the 3 1st day of March 
1946 for the purposes of the business ; or 

(Hi) incurred in any accounting period ending on or before 
the 31st day of March 1946 in oonnoction with that, business any 
expenditure referred to in the sub-clauses of clause (i) which, 
except under the provisions of this sub-section, is not 
allowable, either wholly or partly, in computing the profits of 
such accounting period : — 

the Central Board of Revenue niay direct that suoh allow- 
ance as it thinks just shall be made in computing the profits of 
the business during the chargeable accounting period ending 
on the 31st day of March 1946, and effoct shall be given to 
suoh direction by repayment or otherwise, as the case may 
require : 

Provided that In giving any suoh direction, the Central 
Board of Revenue may impose such conditions as it considers 
approoriate : 

Provided further that where theapplioant satisfies the Con- 
tral Board of Revenue that it was not possible to complete 
any work referred to in sub-clauses (a), (6) and (c) of clause ( i ) 
withiu the period specified in that clause, the Central Board of 
Revenue may extend the said period to suoh date as it consi- 
ders reasonable : 

Provided further that, where any change has taken place in 
the persons carrying on the business, the persons carrying it on 
after the change shall have the same right to make an applica- 
tion under this suh-ieotion in respect of any expenditure 
referred to in sub-clause i (b) and (c) of clause (i) as the 
persons previously can ying on the business would have had if 
there hod been no such change, 

(7) Where an accounting period included, but did not end on, 
the '! I st day of March 1946, all expenditure referred to in the 
sub-olausos of clause (i) of Huh-s^ction (7) which would, apart 
from the provisions of this sub-* action andruloll of Schedule 
I, be allowable as a deduction in computing the profits of the 
said accounting period, shall he treated for the purposes of sub- 
section (7) as if it were incurred after that day, and if an 
application is made under this section no dedu tion from, or 
in computing, the profits of any accounting period or charge- 
able accounting perio 1 shill he allowed in respect of suoh 
expenditure otherwise than un lei sub-suction (/) 

(3) Where a change takes place in the persons oarrying on a 
business, or a person carrying on a business, being a body 
oorporate, becomes or cesses to be a subsidiary oompany or 
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principal company within the meaning of sub-section (6) of 
section 6 , and where except for the happening of that event 
relief would be allowable under this section, the Central Board 
of Revenue may, if it thinks fit, allow such relief under this 
section as it considers just, having regard to the extent to 
which the persons directly or indireotly interested in the 
business or body corporate, as the case may be, before the 
ohange remain interested therein after the change.” 

18. To the first paragraph of rule 1 1 of .Schedule I to thc Am dm#nt 
said Act the following proviso shall be added, namely of Schedule 

“ Provided that where any loss or expenditure incurred XV 

during the period commencing on the 1st day of April 1946 and 
ending on the 31st day of December 1947 is reasonably and 
properly attributable, ^wholly or partly, to any chargeable 
accounting period or standard period, such deduction as 
appears to the Excess ' Profits Tax Offioer to be reasonable 
shall be allowed in computing the^profits of such chargeable 
accounting period] or standard period ; and any relief 
aooruing from such deduction shall be given by repayment or 
otherwise, as the case may require.” 


The following Bill* was introduced in the Legislative 
Assembly on the 20th March, 1947: — 

L. A. Biu, No. 37 of 1947 

A Bill to malic belter provision tor financing mcmure.it for 
•promoting the v'cjfare of labour employed in the coal- 
mining industry. 

Whereas it is expedient to make bettor provision for financing 
measures for promoting tho welfare of labour employed in the 
coal-mining industry, including housing and the provision of 
dispensary services, and for suoh purposes to impose a oeaa and 
constitute a fund ; 


It is hereby enacted as follows : — Short title 

1. (7) This Act may he called the Coal Mines Labour Web extent and 
fare Fund Act, 1947. ' commencement. 


( 2 ) It extends to tho whole of British India. 

(*?) It shall come into force on such date as the Central Govern- 
ment may, bv notification in the official Gazette, appoint, 

7 , , . A T Vm , . , Intorpretatiou 

2. In this Act, lmloss there is anything repugnant m tho subjeot 

or context, — 

(a) " Advisory Committeo ” means the Advisory Committee 
constituted imdor section 8 ; 

( b ) " Commissioner ” moans the Coal Mines Labour Welfare 
Commissioner appointed under section 9, and includes any offioer 
authorised in writing by Iho Commissioner to exercise any of his 
functions under tins Act ; 

(c) "Housing Board” means iho Coal Mines Labour Housing 
Board constituted under section 6 : 


*Tho Gov rmor-Qfln oral has been pleaded to give, the previous sanction required by clause 
fa) of eub-eeetion of section 07 of Iho Government of India Act, as saved from repeal by 
paragraph 12 of the Government of Tndia (Commencement and Transitory Provisions) Order, 
1 030, and by olause fb) of f-nb-sretior fl) of spetion ICS of the Government of India Act, 1935, 
o the introduction, in the Legislative Assembly of this Bill. 
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(d) “ Fund ” means the Coal Alines Labour Housing and 
Goneral Wolfare Fund constituted under seotion 4 ; 

(e) “ proscribed ” means proscribed by rules made under this 
Act. 

Imponritiou and o<0- 3. (7) There shall bo levied and colleotod as a cess for the 

lection of duty, purposes of tliis Act a duty of excise on all coal and coke despatched 
from collieries in British India, ut such rate not less than four 
annas and not more than eight annus per ton, as may from time 
to time be fixod by the Central Government by notification in 
the oflioial Gazette : 

Provided that the Central Government may, by notification 
in tko official Gazette, exempt from liability to the duty any 
specified class or classes of coal or coke. 

(2) The duty loviod under sub-section ( 1 ) shall, subject to 
and in accordance with rules made in tbit, behalf, be oollooted by 
such agencies and in such mannor as may he prescribed. 

W The proceeds of the duty levied under seotion 3 shall 
oral Welfare Fuad. P ft id by the collecting agencies into tko Reserve Bank of India 
at Caloutta in the proscribed manner, and shall be credited to a 
fund to bo called the Coal Mines Labour Housing and General 
Welfare Fund, and apportioned under two separate accounts, to 
bo called the housing account of the Fund and the general welfare 
aocount of the Fund, in such manner as the Central Government 
from time to time may, by notification in the official Gazette, 
determine : 

Provided that thore shall at all times bo oredited — 

(a) to the housing aocount of the Fund, not loss 

than one anna and four pies, and 

( b ) to the genoral wolfare aocount of the Fund, not 
more than four annas and eight pies,— 

out of the duty collected under this Act on evory ton of coal or coke. 

(2) There shall also be oredited to the bousing account of the 
Fund — 

(a) any grants made thereto by the Central 
Government ; 

(b) rents, if any, realised from housing accommoda- 
tion constructed out of suoh aooount ; 

(c) any other rnonoj s rooeived by the Housing Board. 

Expenditure from 5. ( 1 ) The cost of administering the Fund and the salaries 
the Fund. and allowances, if Rny, of tho Commissioner, Inspectors, Welfare 

Officors and other staff appointed to supervise or oarry out “mea- 
sures financed from the Fund shall bo defrayed out of the Fund, 
and shall bo apportioned between and debited to the housing 
acoount and the goneral welfare aooount in such manner as may 
be proscribed, 

(2) The Central Government shall out of tho goneral welfare 
aooount of the Fund pay annually grants-in-aid to such of the 
colliery owners a-, maintain to the satisfaction of the Commissioner 
dispensary services of the proscribed standard for the bonefit of 
labour employed in their oolliories, so howevor that the amount 
payablo as grant-in-aid to the owner of a colliery shall not exoeod — 

(i) the amount of the duty at tho rate of eight pies 
per ton recovered in rospeot of coal or coke despatched 
from the colliery loss tho proportionate cost of recovery, or 
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(ii) the amount spout by tho owner of the colliery 
in the maintonanoo of the dispensary servioo, as deter- 
mined by tho Commissioner, 
whichever is leas : 

Provided that no grant-in-aid shall bo payable in respect of 
any dispensary service maintained by the owner of the oolliory 
if the amount expendod thereon, as determined by the Com- 
missioner, is less than eighty rupees por monsem. 

(3) The balance of tho moneys in the general welfare account 
of the Fund shall be applied by the Central Government to meet 
expenditure inourrod in connection noth measures which are 
in the opinion of the Central Government necessary or expedient 
to promote the welfare of labour omployed iu tho coal-ruining 
industry. 

(4) Without prejudice to tho generality of sub-section () 
the monoyH in the general welfare account of tho Fimd may be 
utilised to defray — 

(a) tho cost of measures tor the benefit of labour 
employed in tho cool-raining industry directed towards — 

( i ) the improvement of public health and sani- 
tation, tho prevention of disease, tho provision of 
modical facilities and tho improvement of existing 
modical facilities, including tire provision and mainte- 
nance of diHponsary services in colliories the owners 
ol whioh do not reocive grants-in-aid under sub- 
section (2), 

(ii) the provision of water-suppbos, and faci- 
lities for was- lung and the improvement of existing 
supplies and facilities, 

(in) tho provision and improvement of educa- 
tional facilities, 

(iv) the improvement of standards of Jiving, inclu- 
ding nutrition, amelioration of sooinl conditions, 
and tho provision of recreational facilities, 

(v) the provision of transport to and from work ; 

(b) the grunt to a Provincial Government, a local 
authority or the owner, agent or manager of a coal mine 
of money in aid of any scheme approved by the Central 
Govornmont for any purpose for which moneys in the 
genoral welfaro account of the Fund may he utilised; 

Provided that boforo any such grant is made to the 
owner, agent or manager of a coal mine, the Advisory 
Committee shall be consulted ; 

(c) tbo allowances, if any, ol the members of the 
Advisory Comtnittoo and tbo amounts debitable to the 
acoount under suh-soction (1 ) , 

(d) any other expenditure which tho Central Govern- 
ment directs to bo defrayed out of the moneys in tho 
general welfare account ol the Fund. 

(5) The Central' Govoinnn nt shall publish annually in the 
official Gazette an estimate of receipts into and expenditure from 
the general welfare account of the Fund together with a statement 
of the aocounts. 
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(6) The moneys in the homing account of the Fund shall bo 
applied by the Housing Board to defray — 

(a) the cost of oreoting, maintaining and repairing 
housing accommodation for labour employed ini the coal- 
mining industry and of providing servioea and facilities 
connected therewith ; 

(b) the cost of preparing schemes, and of acquiring 
any land required, for the purposes referred to in olause 
(«); 

(c) the grant, subjeot to the previous approval of 
the Central Government, to a Provincial Government, 
a local authority or the owner, agent or manager of a 
coal mine of money in aid of any soheme approved by 
the Housing Board for tho purposes referred to in olauses 
(a) and ( b ) ; 

(d) the allowances, if any, of members of the Housing 
Board aud the amounts debitable to the account under 
sub-seotion (1) ; 

(e) any other expenditure which the Central Govern- 
ment directs to be defrayed out of the moneys in the 
housing account of tho Fund . 

(7) In February of eaoh year the Housing Board shall Bubmit 
to tho Central Government a statement in the prescribed form of 
the estimated rooeipts into and expenditure from the housing 
aooount of the Fund for the ensuing financial year, and may at 
any time during that year submit to the Central Government a 
supplementary statement. 

(8) The Housing Board shall comply with such directions as 
the Central Government may from time to time think fit to give 
in respeot of expenditure from the housing account of the Fund. 

(9) The Housing Board may invest moneys in the housing 
aoeount of tho Fund in securities of tho Government of India or, 
with tho previous approval of the Central Government, in other 
securities. 

(10) The Housing Board shall cause to be maintained suoh 
books of aooount as may be^ prescribed and shall prepare in the 
prescribed manner an annual statement of the aooounts. 

(11) The Housing Board shall oause the housing aooount of the 
Fund to bo audited annually by a person qualified under the provi- 
sions of section 144 of the Indian Companies Act, 1913, to aot as an 
auditor ot companies, and as soon as tho said aooount has been 
audited the Housing Board shall forward a oopy thereof together 
with a oopy of the roport of the auditor thereon to the Central 
Government. 

(12) The Central Government shall have power to deoide 
whether any particular expenditure is or is not debitable to the hous- 
ing account, or the general welfare account, of the Fund, and its 
deoision shall be final. 

Cool Mine* Labour 6- (1) The Central Government shall, by notification in the 
Housing Board. official Gazette, constitute a Coal Mines Labour Housing Board to 
prepare and oarry out, subject to tho previous approval of the 
Central Government, schemes, financed from the housing account of 
the Fund for the provision of suitable housing accommodation for 
labour employed in the coal-mining industry, and to carry out the 
other functions of the U casing Board under this Act, 


VH of 1913. 
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(2) The Commissioner shall bo the chairman of the Housing 
Board, and the other members thereof shall be appointed by the 
Central Government and shall bo of such number and ohosen in suoh 
manner as may be prescribed. 

(5) The Housing Board shall be a body corporate by the name of 
the Coal Mines Labour Housing Board, having perpetual succession 
and a oommon seal, with power to aoquire property both 
movable aud immovable, and shall by the said name sue and be sued. 

( 4 ) No act done by the Housing Board shall be oalled in quostion 
on the ground merely of tho existence of any vacancy in, or defect 
in the constitution of, the Housing Board. 

7. (I) The occupation by aDy person of any housing aooommoda- Proyiricm* regula- 
tion provided out of the housing account of the Fund shall be oooom * 

subjeot to compliance by that person at all times with suoh condi- 
tions relating to his employment and to his occupation of TOoh 
accommodation as may he prescribed. 

(2) Before any person ocoupies any such aooommodation he 
shall be furnished with a copy of the conditions referred to in sub- 
section (1), and if he so desires the said conditions shall be read over 
to him in a language which he understands ; and the Housing Board 
shall cause to be published in suoh manner as it thinks best adap- 
ted for informing the persons concerned any changes which may 
from time to time be made in the said conditions. 

(3) If, in the opinion of the Housing Board , any person in occu- 
pation of any such aooommodatioD fails or ceases to comply with auy 
of the conditions referred to in sub-section ( 1 ), it may, by notice 
in writing, require him to vacate the aooommodation on or before 
such dato, not being less than fifteen days after the servioe of the 
notice, as may be specified in the notioe; and the occupation of such 
aooommodation by such person or any dependent of his after the date 
so specified shall be unlawful, and such person or dependent may be 
evioted accordingly by due process of law from such aooommoda- 
tion. 

(•/) There shall he payable in respect of the oooupation of any suoh 
aooommodation as aforesaid rent at such rate as may be prescrib- 
ed : 

Provided that the Housing Board may remit, Bubjeot to com- 
pliance at all times with the conditions referred to in sub-sootion (I), 
either the whole or any part of the prescribed rent : 

Provided further that where, in the case of any person who is by 
virtue of a remission under the first proviso paying either no rent 
or a reduced rent, the Housing Board has reason to beliovo that suoh 
person has contravened any of the said conditions, it ' may by notioe 
in writing require suoh person to pay, with effeot on and after the 
expiry of seven days from the servioe of the notice, rent for the 
aooommodation oooupied by him at the full prescribed rate. 

( 5 ) All rent payble in respect of the occupation of suoh aooommo- 
dation as aforesaid, whether at the full prescribed rate or at a lesser 
rate, shall he recoverable as an arrear of land revenue. 

8. (I) The Central Government shall, by notification in the offi- g^Jjalttee 
oial Gazette, constitute an Advisory Committee, to advise on matters ’ 
on which the Central Government is require d by this Aot to consult 
the Committee and on any other matters arising out of the adminis- 
tration of this Act which the Central Government may refer to it for 
advice. 
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Appointment and 
powers of offioers. 


XLV of 1880. 


Power to make 
r ules. 


(2) The members of the Advisory Committee shall bo appointed 
by the Central Government and 'shall be of suoh number and chosen 
jn such mannor as may be prescribed : 

Provided that the Advisory Committee shall inoludo an equal 
number of members representing the owners of coal mines and 
workmen employed in the ooal-raiDmg industry, and that at least 
one member of the Advisory Committee Bliall be a woman. 

(3) The chairman of the Advisory Committee shall he an 
officer of the Central Government appointed bv the Central Govern- 
ment. 

9 . (1) The Central Government may appoint a Coal Mines 
labour Welfare Commissioner and suoh number of Inspectors, Wel- 
lare Offioers and other st uff as it thinks fit to supervise and carry 
out measures financed from the Fund. 

(2) Any person so appointed shall be deemed to be a public ser- 
vant within the meaning of sectional of the Indian Penal Code, 

(3) The Commissioner or any Inspector or Welfare Officer may, 
with suoh assistance, if any, as he thinks fit, enter at all reasonable 
times any place whioh he considers it necessary to enter for the 
purpose of supervising or carrying out the measures financed from 
the Fund, and may do therein, anything neoessary for the proper 
diBoharge of his duties. 

10 . (1) The Central Government may, by notification in the offi- 
cial Gazette, make rules to carry into offeot the purposes of this 
Act. 

(2) Without prejudice to the generality of the foregoing power, 
rules made under this section muy provide for — 

(i) the manner in which tho duly levied under sub- 
section (I) of section 3 shall bo collected, the persons 
who shall be liable to make the payments, the making 
of rofurxds, remissions and recoveries, tho deduction by 
collecting agencies of a percentage of the realizations 
to cover the cost of collection, and the procedure to he 
followed in remitting the proooods to the Reserve Bank 
of India ; 

(it) the composition of the Housing Board, the 
manner in whioh its mombers shall be ohoson, tho term 
of office of its mombers, the allowances if any payable 
to them and the mannor in which the Housing Board 
shall conduct its business, including the number of mom- 
bers neoessary to form a quorum at a meeting thereof ; 

(in) the hooks of aooount to ho maintained by the 
Housing Board, and the form of its financial estimates 
and statements of account ; 

(iv) the composition of the Advisory Committee, 
the manner in which its members shall be chosen, 
the torm of office of its members, the allowances if any 
payable to them and the manner in which the Advi- 
sory Committee shall conduct its business; 

(v) tho apportionment between the housing 
aocounl and the general wolfare account of the Fund of 
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the expenditure on the administration of the Fund and 
on the salaries and allowances of the Commissioner, 

Inspectors, Welfare Officers and other staff employed 
for the purposes of this Aot ; 

(to) the standard of dispensary service to be pro- 
vided by owners of collieries for the purposes of sub- 
seotion (2) of section 5, and the inspection and supervi- 
sion of tho dispensaries and other plaoes at which such 
services are provided ; 

(vii) the application by owners of collierios for 
grants-in-aid, the authority to whom and the manner 
in whioh such applications shall be made and the parti- 
culars to ho spooified in such applications ; 

(viii) the manner in whioh dispensary services may 
he provided hy tho Central Government , 

( tx ) the conditions governing tho grant of money 
from the general welfare account of tho Fund to a Pro- 
vincial Government, a local authority or the ownor, 
agent Or manager of a coal mino ; 

( x ) tho rato of rent for housing accommodation pro- 
vided out of the housing account of the Fund; 

(xi) tho conditions of service and tho duties of 
Inspectors, Welfare Officers and othor officers appointed 
to supervise or carry out measures financed from the Fund ; 

(xii) the duties and functions of the Commissioner ; 

(xtii) the furnishing hy owners, agents or managers 
of coal mines of statistical or other information, and 
the punishment by fine not exceeding two hundred rupees 
of failure to comply with the requirements of any rules 
made under this clause ; 

(xiv) any other matter whioh undor this Aot is to 
he or may be proscribed. 

11 (1) The Coal Mines Labour Welfare Fund Ordinanoe, Repeal of Ord. 
1944, is hereby repealed. VII of 1944. 

(2) For the avoidance of doubts it is hereby declared that the 
provisions of section fi of tho General Clauses Act , 1897 , shall apply x of 1897 - 
to the repeal effected by this sootion. 

(3) Any balance remaining in the Fund constituted under 
tho aforesaid Ordinance shall he credited to 1 he Fund constituted 
under this Act, and shall he apportioned between the housing 
account and t ho general welfare account of such Fund in such 
manner as tho Central Government may determine. 


(STATEMENT OF OBJECTS AND REASONS. 

The CoaLMines Labour Welfare Fund Ordinance promulgated in 1944 provides 
for the levy of an excise duty at a rate not exceeding Re. -/ 4/- per ton of ooal and 
ooke despatched from collieries in British India. The prooeods making up the Fund 
are earmarked exclusively for promoting the welfare of labour employed in the coal- 
mining industry. The Government of India are now satisfied that for reasons 
explained below, tho limit or this Cess should bo further increased, the maximum 
being raised to Re. -/8 /- per ton on all despatches of coal and coke. 




318 


THE GAZETTE OF INDIA, MARCH 29, 1947 [Past t 

. .,.. ~ — — - -— — ■ - 'V 

2. The present housing conditions in the coalfields are extremely unsatisfactory. 
No other scheme oi welfare can bo given higher ‘ priority \ Government do not 
oonsider that the housing problem can ho tackled piooomcal. In their opinion a 
target figure of 50,000 houses for miners should he the aim of the housing schome in 
the coalfields and that provision should ho made for 15,000 houses to ho completed 
before the end of 1 he next financial year. 

3. Careful calculations havo boon made in the light of prevalent costs and it 
is reckoned that by lovy of a Cess at Re. -/3/4 per ton of coal and ooke and a sub- 
sidy of Rs. 400 per houso from the general revenues, adequate-funds will be forth- 
coming for financing a comprehensive housing Hchome of 50,000 Iiouhor. There 
are various other welfare measures like establishment of hospitals, anti-malarial 
measures, public health and sanitation, adult education propaganda, anti-tuber- 
oulosis, etc., which will absorb, when all the schemes are in final form, praotioally 
the whole of the present, limit of Cess of Re. -/4 /- per ton. Therefore, an increase 
in this limit is urgently required to provide funds for the housing schemo. The 
Bill provides that when the rate of Cess reaches the maximum of Ro. -/8/- per ton 
not less than Ro. -/3/4 thereof will bo earmarked to a separate housing fund. 

8. Colliery owners have in many cases provided dispensary berviocs for the 
benefit of the turners employed by them and the employers’ responsibility in this 
direotion is well recognised. But with Ihe establishment of Central and Regional 
Hospitals by 1 ho Coal Minos Welfare Fund a tendency is likely to arjBo hy which the 
responsibility for providing dispensary services will he shifted on 1o the Fund in 
the absence of any stalntory provision requiring the employer to provide Buoh 
facilities. A provision has, therefore, been made in the Bill by which employers 
who provide dispensary services up to standards proscribed will be given the grants- 
in-aid not exceeding 1 ho amount equivalent to a Cess of 8 pios per ton in respect of 
ooal or coke despatches from the respective colliery or Ihe amount aotnally spent 
by the omployer whichever is less. Where employers have not provided adequate 
dispensary services, the Fund will itself provide them and to meet, this expenditure 
as well as the costs of grants-in-aid to the employers, a further lovy of a cess equi- 
valent to 8 pies per ton is necessary. This is estimated to viold approximately 
Rs, 9 lakhs a year which should ensure reasonably efficient disponsary services, it 
being noted that the existing Cess will provide funds in addition for the larger 
hospital schemes. 

4. The result of these measures is that tho limit of tho Cess should be raised to 
Re. -/8/- per ton. It iR not, however, intended 1o levy this maximum rate forth- 
with, and during the year 1947-48, it is not proposed to levy a total Cess in excess 
of Re. -/6/- per ton. Thereafter, with the furthor ymogress in the housing scheme, 
rates will have to be inore&Hed gradually and up to the maximum of Re. -/8/- 

5. Tho coat of construction is expooted 1o average Rs. 2,500 per house for 
which tho eoonomio rent may be as high as about Rs. 14/- a month. Minors have, 
by tradition, occupied quarters, whore provided, rent-free and it is not, at present, 
intended t,o levy a rent or at any rate more than a nominal rent from the ocoupants. 
Some provision is, therefore, necessary in order to ensure that tho houses constructed 
by the Fund are occupied only by genuine and steady workers and that those who 
cease to ho so, do not continue to occupy tho houses rent-free or on nominal rent. 
The details regarding these will he discussed with representatives of employers and 
workers who will be associated with the administration of the Housing Fund. But 
as a precautionary measure a legal provision has been included for summary reco- 
very of rent, at full rates in addition to the linbilily under tho ordinary law, for 
eviction. 

New Delhi ; JAGJIVA^f RAM. 

The 11th M'tmh, 1017. 


M. N. KAUL, 

Sboij. to the Oovt. of India. 



